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Firat Supplement to Memorandum 72-33
Subject: Study 35.30 - Employees' Barnings Protection law

BACKGROUND

Attached as Exhibit I 1s an Interim Report of the State Bar Ad Hoc Com-
mittee on Attachments. The report discusses SB 88 and alsc the subject of
prejudgment attachment. In this supplement, only the portion of the report

relating to SB 88 is considered.

The comments of -~ the State Bar Committee can be considered without
having the latest amended version of the bill available since the latest
amendments do not significantly change the provisions that concern the State
Bar Committee. {For the convenience of the members of the Commission, we
attach the latest version of SB 88.)

We have not been advised of the action the Board of Governors took on

the State Bar Committee report.

ANALYSIS OF COMMENTS OF STATE BAR COMMITTEE

Deposit Accounts (Sections 630.7, 690.7-1/4, 690.7-1/2)

The State Bar Committee report refers to the reduction in the amount of
the deposit account exemption for credit union and savings and loan accounts
to $500. The amount has since been reduced to $100, but the credit union ex-
emption has been restored ($1,500). The State Bar Committee continues in its
objection to not giving a husband and wife each the benefit of the exemption
(formerly $500; now $100}. Under SB 88, a husband and wife together get only

one $100 exemption. The State Bar Committee also suggests that the standard

-1-



)

for "essential for support" in Section 690.7-1/4 be the same as in Seetion
723.051.

The deposit account provisions as revised seem to be satisfactory to
other groups. The standard for the hardship exemption in Section 690.7-1/4
is different than for the earnings hardship exemption. The deposit account
standard is not a “rare and umisual casge" standard; rather it is a standard
based on vhether current earnings and other income are adegquate to provide
the amount essential for support. The modest $100 exemption {given without
a2 showing of necessity) should be contrasted with the large exemption pro-
vided in the case of earnings withholding orders under Section 723.050. Accord-
ingly, the staff believes that the different standards for the two exemptions
are-justified and that no change should be made in the deposit account sections.
Any changes along the lines suggested by the State Bar Committee would certain-
ly arouse opposition from one or more groups.

Difference between exemption for "paid earnings" (Section 690.5-1/2) and

exemption for "payments from retirement fund"(Section 690.18-1/2). The State
Bar Committee notes that the "paid earnings" exemption co%ers earnings received
in the pay period immediately preceding the levy but the exemption for payments
from a retirement fund covers payments during the 30 days immediately preceding
the levy. This distinction was noted when the Commission drafted the retire-
ment fund exemption, and it was then concluded that the provisions should be

in the form in which they now exist. The staff recommends that no change be

made in the provisions.

Withholding Teble Exemption {Section 723.050)

The State Bar Committee notes, but does not object to, the revisions made

in the automatic exemption for earnings due and owing the employee.
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Service by Mail (Section 723.101)

The State Bar Committee objects to the elimination of authority to serve
by ordinary mail. You should read the discussion of this point in the commit-
tee's report at pages 5-7 and the suggestions of the committee should be

considered,

Discharge From Employment (Iabor Code Section 2929)

The State Bar Committee recommends that the protection afforded against
discharge from employment because of vage garnishment be expanded to protect
the employee to the extent of two Judgments in any 12-month pericd. The com-
mittee has other objections to Section 2929. However, we have already run
into substantial opposition to the modest extention of the protection we hed
originally proposed and we have determined not to make any significant change
in Section 2929. In this comnection, it should be noted that the Advisory
Commission on the Uniform Consumer Credit Code has recommended that there be
no discharge from employment for garnishment. The provision they reccmmend
{Section 5106--which is the official text of the Uniform Act) reads:

No employer shall discharge an employee for the reason that a credis-
tor of the employee has subjected or attempted to subject unpaid eernings
of the employee to garnishment or like proceedings directed to the employer
for the purpose of paying a Judgment arising froma consumer credit sale,
consumer lease, Or consumer loan.

Also, the Advisory Commission recommends--in Section 5205(f)--a penalty for
viclation of the prohibition against discharge provision: recovery of lost
wages, not to exceed six weeks of lost wages and, in addition, the court "may
avard reasonable attorney's fees incurred by the employee."

It is apparent that Section 2929 will be reviewed at future sessions of

the legislature, and that the broper course for the Cormission at this time is
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to confine the changes to be made in Section 2929 by SB 88 to mere conform-
ing changes. ADRY other course of action will be bound to result in renewed

opposition to SB 88.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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: INTERIM REPORT OF AD JI0C COMMITTEE ON ATTACHMENTS

TO THE BOARD OF GOVERNORS:

. INTRODUCTION

'Bince the October meeting of the Ad Hoc Committee on Attach-
ments, it has considered a number of matters, includina changes to
the Law Revision Commission (hereafter referred to as LRC) recom~
mendation relating to thé Employees Farnings Protection Law; three
cdnfefence resolutions; aﬁd preliminary steps toward adopting an
appropriate attachment law in California. |

hrlette: report regarding one of the aétibns of the Committee
was submitted on March 7, 1972. The purpose of this report is to

outline other actions which have heen taken.

ACTIONS TAKEN
I. EMPLOYEES EARNINGS PROTECTION LAW _

Revisions to fhe propoéeé LRC Employees Earnings Protection -
Law gince the Hovembér 8, 1971 report to the Board of CGovernors were
considered and the major chanaes are discussed in this part. It |
. should be noted that the conference resolutions discussed in parts
II and IXI of this report also relate to this particular law; they
are separated for the purpose of convenience of reference. The
Employee# Barnings Protection Law ig now known as Senate Bill No. 88,
which was introduced by fenator Song on January 18, 1972,

1

A. Deposit Accounts.~ In the November Report”™ it was

1. All references to the November Peport are to the report of this
Committee entitled "Interim "eport of Ad Hoc Committee on Attach-
ments to the Board of Tovernors,” which is dated Noverber §, 1971.



noted that while the deposit account exemption has been extended to
ali types of bank and savings and loan accounts, the overall amount of
the exemption has been reduced to $500.00. This has not been changed
to date. '

chever!’it was also noted that the exemption had been
-revised so that it was possible that only one $500.00 sum would be
available tc a husband and wife, even though each would be entitled
té a separate $500.00 sum if they were not married. It was aleo
noted@ that LRC pfﬁposal could be read to indicate that a wife's
separate property account would have the effect of removing the
exemption from-a husband's separate property adcount. The (Committee
then indicated that neither "policy nor logic™ seemed to justify that
reault. [See pp. 5-7 of November Report )|

| The LRC has recoqnized the ambiguity and has amended the
proposed statute [new 5690.?1 to make 1t clear that this will be the
result -- that is, marriage causes loss of one exemption, withont
regard to whose property is being considered

Therefore, it is recommended that the Staté Dar oppose
thls portion of the proposed statute. | _

As an adjunct to the above se&tion, new §690.7-1/4 is
propesed, which allows exemption of further amounts if they are
essential to the support of the debtor of his family. rProppsed
5690.1-1/4(c).sets out items to be taken into account in determining

whether amounts are "essential for support.™ It is noted that in

-

7. Unlcss otherwlse stated all references to code sections are to
the existing or oroposed Code of Civil Procedure provisions.



the wage garnishment area the détailing of matters to be taken into
_'ac;ount in determining "essential for support® is contained in
proposed §723.124.

It is'felt that using different definitions and require-
ments in different code sections, where that is not absolutely
'necessary, will create confusion and will unduly comolicate this
area of the law. Words and phrases used in our codes should have
the same content, in so far as that is possible. Otherwise, the
codes will become unduly ﬁrolix and difficult to comply with. It
would be‘unfortuﬂate to see our codes become a mass of conflicting,
diffefing. and entangled definitions.

| Therefore, the cOmmittee'recummends th&t.the State Bar
geek amendment of 5690.741/4 for the purpose of having the same
financiai statement requirements aﬁply.to bank iccbunts as are
proposed for wages. It is recognized that "wages* and "bank
accounts” are not exactly the same thing. Nevertheless, in deter-
- mining whether a sum of money is “essehtial for support" it would-
seen that the same basic considerationsshould be taken into account.
It is also recognized that some, though not all, of the ﬂivergenbe
" between the sections is caused by the special spousal bank account
provisions, but it i3 suggested that those provisions-be opposed.

B. Execution Upon Earnings in the Hands of the Debtor.-

In the November Report it was recommendad that the LRC oroposal
regarding earnings in the handsrof the debtor be approved. [See,
§690.5-1/2(e) and pp. 3-4 of November Peport.] This proposal
exerpted earninags which had been received in the pay veriod immedi-

ately preceding the levy.



. Since the date of that report, however, the LRC has
amended the pension plan payment section [new'5590.18-1/2(b)] to
provide e#emption for payments received from such a plan "during
the thirty days immediately preceding the levy...." It is possible
that the federal authorities will not permit anvy limitation whatever
‘on either wages or pension plan payments, Sut that matter is not an
issue at this time. _ |

Logic and consistencf would seem to suggest that "wages"
sﬁould be exempt to the same extent as pension plan payments; This
is not cited as a fatal flaw in the proposal, because it is felt
that the LRC has more expertise in this area and may well have an
1mpdrtant reason for éstablishing £he difference; although that
reason ig not apparent a£ this time.

Thus, it is recommended that this apparent inconsistency
be brought to the attention of the LRC and the sponsor of the bill,
for possible correction.

C. Amount of Fyemnt Wages.- On the November Report the

formula for exempt wages was approved by the Committee, but it was
noted that the exemption provided for was beyond that required by
lfederal law. [See, pp. £-9 of November Report.] Further revisions
have now been made to the proposed formula. The new formula is not
opposed, since the exact amount of aﬁy exemption is largely a mattet
of pubiic policy; however, the followinag matters are noted:

{1} Social Security and State Disability Insurance
withholding ﬁmbunts will-bé deducted in determining the exemption,
even if thef are not, in fact, deducted from the employee's wages.

(§723.50(2) and (3)] r'his, of course, gives those in higher earnings
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brackets an added amount of spendable income; and can only be Justd-~
fied on agrounds of ease of administration.

(2) No garnishment can be levied on wages of a ’
person whose weekly earnings are less than $98.00, If they are
$98.00, the sum of $10.00 can be taken. .

(3)- The siatute does not make reference to certain
amounts “required by law to be withheld.® 15 U.S.C.A. §1672. v¥or
example, state employee retirement program amounts are requiread by
law to be withheld, but are not included in the code section. [See,
The Federal WAge Garﬁishment Law, U.S.'Dept. of Labor, WH Puhlication; _
No. 1324 (March 1971}.]

D. Service hy Mail.- The Novewber Report approved the

suggested form of service by mail {p. 11 of November Reporf). which
was set forth in §723,101. That methoq contemplated service by firat
class wail, air mail, registered mail and certified mail,

Since the Report, the LRC has amended this proposal to
eliminate the possibility of service b} first class or air_mﬁi]. -
Upon making the change it hecame necessary to create rather compli-
cated orovisions regarding what will happen if the emplover refuses
" the certified or registered mail. [See, 723.101(d).] Unfortunately
the complication goes much beyond the changeé which were made, and
points up the fact that elimination of cther types of maii Waﬁ
unfortunate. 'The following items are noted:

(1) nfter commencement of litigation, most papers
are now served by ordin;ryﬂmgil-and‘that‘seems satigfactory in the

vast ﬁajority of instances. It should he permitted here.



{2) 1In deciding what will happen if the employer
reiects service by the certified or registered mail method, it is
provided that the cost of personal service will be borne by the
"jJudgment debtor. " [§723.101(c}.]}] But he is, or may be, the least
able to do so. It seems most unfair to charge him when his employer
is‘guilty of the wrongdoing. In some cases there ﬁay well be
collusion between the employee and the employer; bhut that is not
necessarily true. The eﬁployer himself might be having 1eqai
prbblems. and might rgjecﬁ all such mail on that ground. It would
bhe more appropriate to charge the employer and to have him incur

- liability and become subject to the court's jursidiction in a manner
similar to §§544 and 545, - |

(3) In §723.101(d) the creditor whose certified or
registereé mail is refused is qiven the right to obtain a court
order. The order will cive him priority over a creditor whose order
ia served before the first creditor obtains personal sarvice. The
suggested procedure, however, does-not :‘ |

(a) Provide for any notice to the interven-
ing creditor;
' (b) Indicate when the intervening creditor
can obtain a new order:; ‘ _

(c) Indicate when, if ever, withholding
under the intervening creditor's old order can start; or

{4) _Give the intervening creditor any right
to appear at the first creditor's hearina so that he can proﬁect

his rights.
Thercfore, it is recommended that the State Bar oppose

-



the enactment of §723.101 in its present form ani sugaest that
éh;nges be made to resurrect the possiﬁility of ordinary and air
mail, which should allow elimination of §721.101(c) and (d); and if
that is not doné to amend §723.101{c}) to charge the employer and
§723.101(d) to protect intervening creditors.

I¥. CONFERENCE RESOLU'FIDﬁ 12-3

A. The Resolution.~ This resolution proposes that Labor Code

sectiong 2922 and 2924 he amended to preclude an employer from

laying off or discharoging any employee buocause his wages are gar-
nished, regardless of the number of garnishments levied against him,
1t would also raise the amount of wages that could be recovered in

the event of wrongful discharge from thirty 6ays-to sixty days.

B. LRC Recommendation.— The LRC has recommended that a new
§2929 be placed in the Labor Code, which will preclude an employer

from discharging an employee hecause garnishment has been threatened,

or hecause of a garnishment “for the payment of one judoment.” This
complies with federal requirements. See 15 U.S.C.A. §1674. The LRC
| proposal retaing the thirty day‘benalty of the present law; but
provides that if a criminal prosecution is commenced against the
-amployer under the federal act, the employee loses his wage right
altogether. ' '

C. Discussion.- The Committee £irst notes that in the case

of Johnson v. Pike Corporation of America, 332 r. Supp..490 (C.n.

Cal. 1971) the court held that dismissals on account of garnishments
violate the federal Civil Rights Act of 1964, 42 U.S.C.A. §§20n0e
et Bseq, because: "minority croup rembers suffer waage carnishments

gubstantially more often than others...." See, p. 494 of 332 ¥. Supp.
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.However, this area will be discussed on the principle of dismissal,
without regard to the above case, which the Committee finds of some-

what doubtful authority.

{1) Number of Garnishments.- Protection of employers

for garnishments arising out of only one judgment is too chary. A
person may easily have two judgments againét him without being in
serious financial difficulty and without subjecting the employer
to undue harassment. However, there does come a point when a person
sﬁould put his financial ﬁouse in order and, perhaps, where even job
performance may be affected. Also, the employer is entitled to some
protection. 7 |

Althouéh such determinations aré éomewhat arbitrary
the employee should be protected to the extent of two judgments
in any hwglve~month period. This recognizes the employer's right:
to be free from an undue number of levies, and also protects the
employee to a greater extent. The_timg limitation is suggested
ginca widely separated judgments should ;ot he agrounds for dismissal,

(2) ‘The Lavyoff Concept.- layoff should not be included

in the section. .If an employer does lay off a person for no reason
-othar than a garnishment, the court should treat this_as a kind of
discharge {albeit temporary in the first instance) in all events.
On the.other hand, a law such as this can be very harsh in its
actualroparation. If an employer (particularly a smgll-employer)
had to temporarily cut back his labor force, it is feared that

under such a law he would tend to retain those who have been



garniéhed~to the exclusion of others. He may well do this hecause,
other things being even somewhat equal, he could avoid claims that
he had violated this section. Presumably he is choosing between
enployees whose work is otherwise satisfactory. Thus, it would seem
better to avoid SPQPific racognitlon of the 1ayoff concept, as |
opposed to other types of discharge.

(3) The Nays of Penalty.~ Again, a 60-day penalty may

simply be too large a club over the emploger's head. ™he 3é~day
penalty (together with the criminal threat} should be suffieilent to
assure compliance, without unduly interéerinq in the nroper oparation i‘
of the employer's business, We are particularly concerned about
smaller businesses. Tt is well known that the facts of the case do
not always determine the results; sometimes mere power is sufficient.
Indeed, the whole reason for attachment law revision-is to nake facts
rather than raw force determine the outcome of disputes. Tt is felt
that sixty days will oo too far towards forcing retention of employees,
- slmply because a garnishment has béen levied against them.

{4) The Criminal Provision.- There doeé not appear to

be a sufficiently good reason to deprive an employee of his hack

‘wage claim simply because the federal authorities decide to prosecute

the employer. Rs far as we know, the federal fine procedure will not

lend itself to a qui tam action, and will not inure to the employee's

benefit. The civil and criminal matters are and ought to be separate.
In conclusion it is recommended that the Board of

Governors approve Resolqticn 12-3 in part ﬁnd approve and oppose the

Aprovisions of Labor Code §29%29, as they appéar in £.B, 88 as follows:



{a) %§2929(c) should he amended to read:
- “No employer may discharge any employee by reason

-of the fact that his waces have been subjected to
garnishment for thé payment of two judgments, or less,
during any period of twelve months or less. A judgment
for.whiéﬁ garniéhments are levied in more than one twélve
month period may only be considercd as one of the two
judgments durine a twelve month period which includes the
date on which the first qarnishﬁént iz made, and shall
not be considered as one of the two Jjudgmants in any
other twelve month period.“

| (b) Thé last sentence of.proposed §2929 {f) should
be stricken. _
| IIT. CONFERENCE RESOLUTIONS 12-2 AND 12-4

A. The Resolutions.- These resclutions {one referring to levy

on private employers and the other on public employers) provide, in
effact, a delay and prior hearing befote‘wages can be taken by means
of a garnishment., The proCedure;which is proposed would protect
against any taking of wages until the employee's “"essential for

. gupport” exemptibn can he determined.

B. LRC Recommendation.~ The LRC recommends that earnings

withholding orders be issued and served promptly and that the
employer start to withhold after a five day delay. In its November
Report the Committee suggested that the LRC aive further consider-
ation to a prior hearing requirement, so that the créditor would
not get a free bite at ihe employee'é wa&es, renardless of the
ultimate court determination. ([See, pp. 12-13 of the Hovember
Report.] | |
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The LRC did consider this recommendation and responded
that it did not feel a change should be made because: (1) the
automatic exemp#ions are liberal: {(2) lengthening the period might
invite ccllusioh between the employer and the employee; and (3) the
creditor may receive nothina {f the employee changes jobs rapidly,
despite the merits of his claim. [See, LR& Minutes of January 13,
14 and 15, 1972.] |

C. Discussion.- After considering the LRC response the

Committee is convinced that the provisions proposed by the LRC will
give very adequate protection in the vast majority of cases. In |
particular it is noted that:
(1} There wiil he a five day delay after sexrvice of the
order. [§723.022.]
| (2) 1In partial compliance with our priof suggestion,
the employee will be served with a notice when the apvlication for
the order is filed, and he will be told where to get exemption
forms. 1§723.122(e).} _
(3} A hearing muast he‘held within-fifteen days after the
application therefor is filed. [§723.105(c).]
. {4) The amounts that may be withheld priorvto a hearing
are relatively small under the LRC proposal. For exaemple, if a
person earns §600.00 per week ($31,200.00 per year) only 380.00 can-
be withheld in any one week under the proposed statute; and if one
earns $97.00 per week, nothing whatever can be withheld.
It would-naﬁ be unduly burdensome to draft a statute
that delaved withholding until after a hearine. IHowever, consider-

ing what might be accomplished by such a delay in the light of the



present LRC proposal,thils does not appear to be warranted.
Therefore, the Compittee has receded from its prior
views and recommends that Conference Resolutions 12-2 and 12-4 be

dizapproved at this time.

T IV, PREJUDGMENT ATTACHMENT

The case of Randone v. Superior Court, % Cal. 3d 536, 96 Cal.

Rptr. 709, 488 ® 24 13 (1971) has reguired a complete overhaul of
California's attachment }aw. The LRC has;undertaken such a revision,
but although it had prepared two tentative statutes and members of
this Committee had prepared extensiﬁé comments upon those statutes,
the LRC has decided to puf off submissioﬁ of a bill until the next
session of the legislature. Two members (Mr. Frankel and r. Jackson)
attended the meetings of tﬁe LPC on Februar? 10, 11 and 12, 1972, and
informed merbers of the Commission of some of our concerns with the
proposal. The LRC staff has now started issuing redrafts of attach-
ment statutes. - | |

The Committee determined that it would he most expeditious to
allow the LRC to carry the laboring oar, hut there has not vet heen
. an opportunity to comment in detail on a specific LRC statute
(other than those already rejected bf the TRC itself). This report
is limited to a statement of some general driviné policies that are
recommended for consideration when a statute is drafted.

h. Pre-nttachment Fearinaga.~ It is helieved that there should

be only one pre—attaéhment_hear;ng, 1f that is at all possible. At
this hearing all questibns regarding issvance of an attachment should

be considered, including probable validity, the position of the
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parties, exémption claimé, and any other relevant matter. Conserving
Judicial time while preserving justice is of oreat importance.

it is noted that recent LRC proposals seem to contemplafe ’
one hearing for the purpose of determining probable validity,_anﬂ a
later hearing for the purpose of determining what is to be levied
;upon and claiming exemptions. This Committee believes that neither
party should have the right to so bifurcate tha proceedings.

B. Determination of Prcobhahle Validity, Etc.~ Consideration

was given to whether "probable validity" sﬁbuld be defined in any
proposed legislation. It was decided that while there was some
gerit in enactipg guch a definitibn, it would be better to leave
ghe matter to the discretioh of the court. .

The merbers noted that when all is said and done the idea
of probable validity may not be very different from the concepts
ﬁsed in granting preliminary injunctionsl The requirament of

"sufficient grounds" has been interpreted to require some showing of

#alidity of the plaintiff's claim. See, 'Hueneme, Malibu and Port

Los Anceles Ry, v. Fletcher, £5 Cal. App. 698, 224 v, 774 (1924),

Qhere the court states, at page 703, 65 céls App.: "It is well
settled that a preliminary injunction will not issue in a doubtful
case. ’'The rule has been frequently laid down hroadly that a
preliminary injunction will not issue where the right which the
domplainant seeks tc have protected is in doubt, where the riqht to
the relief asked is doubtful, or excent in a clear case of riéht.'"_
in fact, the Committee was of the view that the procedurss for
issuvance of a preliminar? injunction can be appropriately adopted

in large part to govern pre-judament attachment, and that the
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statutes ought to be drafted so as to incorporate to the greatest
extent possible the procedures which have proven themselvea in
practice in preliminary iniunction cases. 7 -
- At the single attachmwent hearing proposed here the court
should really make a determination that sufficient grounds exist for
Ehe attachment, which will include: '
| (1) An assesément of the merits of the plaintiff’'s
elaim, the defendant's defenses, and the probable chance of success
of the plaintiff. -

| (2} All exemotions claired by the defendant.

{3) The probable effect of the proposeé‘attachment on
the defendant, as opposed to the possible harm to the plaintiff if
relief is not granted.
| {4) Any other factor hearing on the justice of issuing
the order prayed for, or some other order.

Upon weighing all of the above, the court would be able
to make an appronriate order.

C. The Nature of the Relief to be Granted.- In the past, courts

have normally held that when attachment relief is available injunc-
;ive relief is preciuded. Our present redraftine of attachment rules
?s a fine opportunity to dovetail attachment and injunctive proceed-
ings to eliminate this conéept and to accomplish maximum flexibility
énd justice. What has traditionally heen the area of attachments
;hould now be broadened sco that the éourt will have muthority to
%ither order seizure (traditional attachment), restraint {injunctive
relief) or the placing of a keeper on the vremises of the defendantf

if that seems called for. This discretion on the part of the court



shbuld“exist,‘even ff the plaintiff asks for the harshest possible
remedy. That ls, attachment relisf should be a flexible-remeﬁ? and.
a requast for seizure of goods should not preélude a different form
of court order. . ‘

Any proposed law should make lien rights and priorities
turn on factors other than the actual relief ordered -- that is,
festraint or seizure. Pre-hearing relief should also he permitted
in appropriate circumstanpes, and with appropriate limitations.

D. Scope of Attachments.- Any statute setting forth the

scﬁpe of an attachment law should provide that:

{1) Attachment should only he available for claims that
§re liquidated or reasdnably ascertainable at the time of issuance.
1 (2) The law should no longer require that a plaintiff's
aecurity become absolutely worthless before he is entitled to
attachment. He should not, however, be entitled to attach for more
' than the amount by which the value of his claim exceeds the value
of his security. _

(3) It should be made clear that attachment will be
allowed for unsecured rent, as it has been in the past.
| {4) httachment should only be allowed for taxes where
the amount claimed to be owed is ligquidated, as opposed to a seriously
disputed issue. Perhaps language similar to that found in proposed
5123.031(61 should be used, that is, where-the liability "appears
én the face of the taxpayer's return or has been determined in
éither an administrative or judicial proceeding," where notice and
ﬁ#arinq were granted. :

E. Exemption Claims.- Without discussing particular types of

exemptions in detail it is suggested that in so far as nossible the
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attachment exerptions should dovetail with exacution exemptions.

By way of illustrating this concern, the followina comments are

made regarding the January 27, 1972 LRC proposal in the area of e
exenptions (section numbers refer teo proposed sections):

{1) §538.01(e) would have granted an automatic exemption
for one motor vehicle for the use of the debtor or his family. The -
execution exemption limits this to a vehicle in which the debtor's
equity does not exceed $350.00 and the overall value Adoes not exceed
$1,000.00. Perhaps a somewhat more qeneroﬁé exemption should be
permitted, but it should not he s0 generous that the defendant can
drive around in a Rolls Royce whiie the creditor waits for vears
for his trial. |

(2) €538.01(f) would have aranted an automatic exemption
for a house trailer or a hoﬁseboat used as-the principal residence
of the defendant., It is notedlthat theéé c#n have very substantial
value under current standards. This exemption should not be any
more available than exemptioﬁs on houses,.and while a defendant
should not be put out of his residence before judgment, an attachment
of some nature (for exawmple, a restraining order) should bhe permitted.
It is noted that upon execution the maximum exemption on trailers is
$5,000.00. [§690.3.) |

{3) $§538.02(f) would have provided for a claimed exemption
that would allow a nerson doing business in the corporate form to
shiald his corporate entity with his own personal exemption. This
is felt to be unworkable én@ unfair. Tor example, {(a) wquld a
defendant be allowed to picrce the corporate veil to protect himself

and still assert the veil against the attaching creditor or other
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creditors, and (b} since all of those who work for the corporation
are. "employees," should the major employee be the only one to have
such an exemption? It is also noted that attempting to allow such
an exemption £o partnerships and corporations will raise serious
questions of multiplication of exemptions where a person is in nany
ventures. This form of loaned exemptions should not be available.
_ (4) §538.02{e) would allow a clairmed exemption for all
money or other property necessary for support of a debtor “in the
light of contemporary needs." It is felt fhat such an exenmption
will allow a high~living debtor too much' leeway, and thils diveraes
ﬁco substantially from the concept of “esgential fof support”
which will appear in the execution statutes. The . lanquage "“in light
of contemporary needs” should not appear in such a statute.

The Committee further notes that the flexible order
procedure suggested in this Report could"allow_for mich less in the
way of broad exemptions, since the court will have discretion to

shape its order for the purpose of protecting debtors.

SUMMARY OF RECOMMENDATIONS
The Committee has acted on a number of items and recommends

the following actions to the Board of Governors:
| I. It is recommended that the'following action Se ﬁaken
{in addition to actions proposed in the November Report) regarding
the Employees Farnings Protection Law:

A. The provisions that propose 1imit1ng a husband and
wife to one exemption should be opposed. [§690.7]

B. Amendment of §690.7-1/4{c) to make the claim of

exemption requirements the same for hank accounts as thay are for
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wages shoufd be sought. [See, 723.124 as to wanes.]}

€. The paid proceeds inconsistency that exists between ‘
the "pay periocd” exemption for waces [690.5-1/2(e)] and the 301daf ’
period for peﬁsions (690.18~1/2(b)] should be noted.

: D. The provisions which preclude service by ordinary or

air mail should be’ opposed; and subsections 723 101 {c) and (a)

should be eliminated. If thig is not possible: (1} §723.101(¢)

shou. ! be amendedrto charge the employer and not the employee for

the costs engendered upon refusal of servi&é by mail; and (2). )

§723.101(3} should be arended to give ‘adequate nﬁtice &nd protection

to creditors who intervene between a refusal of the mail of the first

croeditor and personal service by him., .
II. Conference Resolution 12-3 and the LRT proposed Labof Code

§2929 should each he approved and opposed in bart, so that:

A. Dismigsal for carnishments will only be allowed if
they are levied on account of more than two judgments in any twelve
month period; ang | | : . '

B. A wrongfully discharged employee will he entitled to
collect up to thirty days wages, without recgard to whether the feﬁeral
QOvernment commences criminal action.

IIi. Conference Resolutions 12-2 and 12-4 should not be approved,
since under the LRC ﬁroposal {$.B. 88) employees will have adequaté
p}oteqtion, eveft in the absence of a rre~levy hearing.

IV. As to pre-judgment attachment, some general comments ére
ﬁada at this time for the purpose of indicating areas that the
Cﬁmmittce feels are important, and it is recormmended that these

comments be brquht to the attention of tha LRC:
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A. There should only he one pre-attachment hearing for.
the' purpose of determining all questions arising out of a proposed
attachment. |

B. fThe courts 9h§u1d be given broad authority to decide
whether issuance of an attachment is proper, which will include |
consideration of tﬁé merits of the plaintiff's claim, the merits of
the defendant's defenses, exemption questions, effect of an attach-
ment upon defendant, effect of a denial of_attachment upon the
plaintiff, and all other relevant factors.-

| C. 1If an attachment is to issue, the courts should be
given broad authority to shape the type of attachmént relief which
will be permitﬁed, including injunctive orders, seizure of property,
use of a keepar, etc. |

D. The scope ofrattachment shauld only cover liquidated
or reasonably ascertainable claims of ail kinds; and a plaintiff
should be able to attach befqré his security hecomes "worthless.”

B, Exemption provisions should be developed, which will
be fair to the plaintiff as well as to the defendant, and with an

eye on the court’s discretionary power to shape orders.

Dated: M{’S} /f?Z_.

Respectfully submitted,

AD -HOC'.' COMMITTEE ON ATTACHMIENTS

Nathan Frankel
Edward N. Jackson
Ronald . Taul
Arnolé M. Quittner
William %. Vaughn

Foerdinand-?. Fernandez, Chairman
MW
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